ENVIRONMENTAL LAW
OUTLINE
I.
FRAMEWORK
A.        SOURCES OF ENVIRONMENTAL LAW
History
Environmental control has a lengthy history. The earliest controls arose as a reaction to specific environmental concerns on an ad hoc basis. Early legislation was largely concerned with issues of public health. This is particularly true of the 191 century when the effects of the industrial revolution in the landmark Public Health Act of 1875. This was followed by the first legislation in relation to town and country planning in the form of the Housing and Town Planning Act of 1909.
Legislation was enacted on a piecemeal basis in order to address specific individual problems as and when they arose. It was also common for environmental controls to be enacted as an addition to legislation dealing primarily with other unrelated matters.
Alongside these evolving statutory provisions the common law developed on a case by case basis and served to some extent to fill the inevitable gaps in the statutory legislation.   The law of nuisance became particularly significant.
By the turn of the century the environmental controls in existence were far from complete. Throughout the 20th century there has gradually evolved a far more coherent body of environmental laws. However, although it is difficult to date precisely, it is perhaps fair to say that a modern set of environmental laws which address the broad range of environmental issues has probably only developed in the last decade.
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Common Law
Given the importance of the common law in the provision of environmental remedies both historically, and indeed to this day, it is important to recognise the nature of the principal common law provisions.
It must be emphasised that the common law was never intended as a tailor made provider of environmental remedies. Rather, the primary function of the common law has been to protect private interests (particularly in land).
The mechanism of control, which is primarily that of private nuisance, is founded upon imprecise standards. Private nuisance is essentially the unreasonable interference with the reasonable use and enjoyment of land.
A right of action in nuisance is limited to the person directly harmed. In addition, there are frequently evidential difficulties e.g. establishing the necessary casual link between the pollution and the alleged damage and evidencing the unreasonableness of the activities which will inevitably involve a significant degree of subjectivity. A claim in nuisance is founded upon a balancing exercise centred around the question of reasonableness. In undertaking that balancing exercise the Court will take into account a number of specific factors including the locality of the nuisance, the duration of the nuisance and any particular sensitivity on the part of the plaintiff.
There are a number of defences to a claim in nuisances including that of prescription.
In addition to the law of private nuisance of law of public nuisance has also had a role to play in the realm of environmental law.
Further, the common law of trespass, negligence and the so called rule in Rylands -v-Fletcher have also made a contribution.
There remains a role for the common law in the sphere of environmental protection notwithstanding   that   environmental   legislation   is   today   better   developed   and
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historically the common law has been utilised where legislation failed to provide the required remedy.
Statutory Provisions
Since the landmark Public Health Act of 1875 Parliament has increasingly become the core provider of environmental law.
The Town and Country Planning Act of 1947 (which further developed the Housing and Town Planning Act of 1909) provided the basis for the modern town and country planning regime. The Town and Country Planning Act 1990 (as amended by the Planning and Compensation Act 1991) provides the current legislation in relation to town and country planning.
The Public Health Act of 1875 was followed by the Public Health Act 1936 and this still remains in force today. The Control of Pollution Act of 1974 subsequently introduced a range of new controls.
The principal legislation which has evolved from these earlier enactments and which are in force today are the Environmental Protection Act 1990 and the Environment Act of 1995.
The principal law in relation to water quality and water pollution is now to be found in the Water Resources Act 1991.
There remains however a myriad of other enactments dealing with environmental issues notwithstanding the key statutes set out above.
European Community
There can be no doubt that the European Community is a major and ever increasing source of environmental protection law. In addition, it has a well developed environmental policy.
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Although, on the whole, laws emanating from the European Community are not directly enforceable in Member States (it being the responsibility of Member States to transpose European laws) the fundamental obligation to transpose such laws and then to secure compliance has had a profound effect upon national legislation. European Community law is contained in treaties, legislation passed by the institutions and also in the Judgments of the European Court of Justice. European Community directives have proved to be the most popular tool for legislating for the environment.
The European Community has been, and is expected to remain, at the forefront of the provision of environmental controls. Europe can rightly claim to have initiated environmental laws in many areas and this is perhaps most particularly so in respect of water pollution and the management of waste.
B.        THE REGULATORS
Secretary of State for the Environment, Transport and the Regions
The Secretary of State for the Environment is politically the individual charged with responsibility for the environment.
The many functions of the Secretary of State for the Environment, Transport and the Regions include the provision of policy and he also performs a role in determining appeals in relation to certain environmental issues.
The role of the Secretary of State for the Environment, Transport and the Regions is particularly important in the Town and Country Planning regime.
Environment Agency
The Environment Agency was established under the provisions of the Environment Act 1995. The primary purpose of the Agency is to provide a unified regulatory body to deal with environmental issues.
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On lst April 1996 the Agency acquired responsibility for areas previously the responsibility of other regulatory bodies.

The functions of the National Rivers Authority (e.g. water pollution, sea defences), Her Majesty's Inspectorate of Pollution (e.g. the integrated pollution control regime) and the functions of the waste regulation authorities (waste disposal and management regulation) have all been transferred to the Environment Agency.

It is becoming clear that there already exists a great consistency in its decision making and also a more user friendly approach provided by this "one stop regulation".

Local Authorities

It might be argued that local authorities remain the most important environmental regulators of all.

Local authorities (unitary authorities, county councils and district and borough councils) are responsible for the day to day functioning of the town and country planning regime.

In addition, local authorities are responsible for exercising most public health functions.

Of increasing importance is the role of local authorities in the area of statutory nuisance (with a particular emphasis at this time on the problems associated with noise pollution).
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II.        SECTORAL COVERAGE
A.        TOWN AND COUNTRY PLANNING
The town and country planning system is perhaps one of the most sophisticated and therefore complex systems of land use control anywhere in the world. It plays a pivotal role in environmental law because of its enormous importance in relation to the use of land.
The central features of the town and country planning regime are as follows:-
Development Plans are prepared by local authorities which identify a strategy for development within the jurisdiction of that authority.
Development, which is a term broadly defined to include both physical development and also material changes of use, generally requires planning permission from the local planning authority.
Procedures are in place for applications to be made for planning permission with rights of appeal attaching to a refusal. Such appeals are determined by the Secretary of State for the Environment. Further rights of appeal exist in the courts.
The local planning authority is entrusted with powers of enforcement of the law relating to town and country planning. Again, rights of appeal exist.
Planning permissions may be granted subject to conditions. This often used power to impose conditions provides an important means of environmental protection. Conditions limiting business hours of operation, requiring compliance with a specified noise level and requiring an activity to be undertaken in a specified way (e.g. a prohibition on external storage or maintenance) are commonly imposed.
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Once a planning permission has been granted it may only be varied subsequently by the local planning authority upon payment of compensation.
B.        CONTAMINATED LAND
The law relating to contaminated land is presently undergoing a period of change. One of the principal features of the Environment Act 1995 is the provision of a regime for addressing the many issues surrounding land contaminated.
Broadly, the regime anticipated by the legislation, which Government policy intends to bring fully into effect, is as follows:-
Local authorities will be under a duty to inspect their areas to identify any contaminated land.
Land is defined as "contaminated land" where it is in such a condition that either significant harm is being caused or there is a significant possibility of such harm being caused or
pollution of controlled waters is being or is likely to be caused.
It will be evident that the definition of significant harm is based upon the prevention of such harm rather than a simple description of polluted land.
Harm is broadly defined as harm to the health of living organisms or other interference with ecological systems.
Guidance produced by the Government requires the local authority to identify a significant pollutant, a pathway by which that pollutant might cause harm and a receptor. If all of these elements exist then there is considered to be a significant pollutant linkage and the local authority will be required to take action.
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The central feature of the contaminated land regime is that it is dependent upon the likelihood of polluted land causing harm rather than merely land being polluted.
The local authority will be under an obligation to serve a remediation notice on any person who caused or knowingly permitted the polluting substances to be present in the land and will be responsible for undertaking works of remediation. If there is no likelihood of harm being caused then there will be no obligation to remediate.
The powers of the local authority in respect of remediation are wide ranging.
It is for the local authority to seek to apportion liability (and where appropriate costs of remediation) between parties they consider to be liable. Liability will be based upon the definition of "appropriate person" (essentially the person who caused or knowingly permitted the polluting substances to be present in the land or where such person cannot be found then the owner for the time being).
The means by which the local authority will secure remediation will be by way of service of a remediation notice which will carry criminal penalties for non-compliance.
The area of environmental law remains both controversial and complex.
C.        WASTE
Since the Control of Pollution Act 1974 provided for a waste management regime this has subsequently been incorporated into and amended by the Environmental Protection Act 1990. Together with the subordinate legislation in the form of Waste Management Licensing Regulations an all embracing regime for waste management is now in place.
The central features of the regime are as follows:-
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The administration of the waste management regime is now the responsibility of the Environment Agency.
A system of licensing requires applications to be submitted for determination.
If granted, waste management licences invariably impose a number of conditions in order to prevent environmental harm. Such conditions might include a restriction upon the duration of the licence, a limitation upon the type of waste to be dealt with, particular precautions required to be taken, hours of operation and a requirement for specified works to be undertaken to a site before the commencement of the management of waste.
The supervision of the waste management regime includes provisions in relation to the transfer and surrender of waste management licences and the requirements of professional competence of those engaged in the business of waste management.
Regulations have also been introduced governing the use and recycling of packaging materials.
I).        WATER
The Water Resources Act 1991 provides the principal legislation in relation to water pollution.
The Act provides criminal sanctions for causing or knowingly permitting polluting matter to enter controlled waters (which term is broadly defined).
The  responsibility for instituting proceedings under the  1991  Act rest with the Environment Agency.
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The Environment Agency also determines applications for discharge consents (e.g. consents to discharge effluent).
In addition to water pollution provisions drinking water standards have also been established.
E.
STATUTORY NUISANCES
Local authorities are responsible for addressing statutory nuisances under the provisions of the Environmental Protection Act 1990.
These statutory nuisances cover a range of matters including smoke, fumes, gases, dust, steam, smells, noise, etc, are considered to be prejudicial to health or a nuisance.
If satisfied that a statutory nuisance exists a local authority is under a statutory duty to issue a notice requiring the abatement, prohibition or restriction of the nuisance and for this purpose the authority can require the execution of works or the taking of other necessary steps.
Rights of Appeal are available in respect of abatement notices. Defences are also available to certain alleged offences, in particular, the defence of "best practicable means" but this is generally limited to industrial trade or business premises.
Individuals may bring proceedings themselves for statutory nuisance irrespective of any action taken by the local authority.
It should be noted that the provisions of the Environment Act 1995 in the relation to contaminated land provide for remediation via the statutory nuisance procedures.
F.
AIR
The former functions of Her Majesty's Inspectorate of Pollution in relation to atmospheric pollution are now the responsibility of the Environment Agency.
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The "integrated pollution control" regime provides a cross-media regulatory system which provides a means of controlling particularly noxious emissions.
Atmospheric pollution from less polluting processes are subject to air pollution control which is administered by local authorities.
G.        NATURE CONSERVATION
Since the enactment of the Wildlife and Countryside Act 1981 nature conservation is increasingly an issue of concern which is being addressed by the legal system.
Provisions exist for the protection of flora, fauna and species considered to be of importance. Sites of Special Scientific Interest ("SSSI") are designated under the 198 1 Act and provide a degree of protection.
This is again an area where the European Community has been at the forefront in the provision of legislation. In particular, the Wild Birds Directive (1979) and the Habitats Directive (1992) are now having an impact on a national level primarily via the provisions of the Conservation (Natural Habitats) Regulations 1994.
III.      CURRENT ISSUES
A number of current issues will be considered at this seminar.
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