ENFORCEMENT OF PLANNING CONTROL
Purpose of the seminar
1. This Seminar reviews the current use and effectiveness of the two principal mechanisms introduced in 1991 and made available to Local Planning Authorities (hereinafter called "LPA's") in relation to contraventions of planning control. The focus is on Breach of Condition Notices ("BCN's") and Pis (Pi's).
2. Whilst the changes in the Law were welcomed by LPA's nevertheless the powers generated further technicalities. The Seminar explores the legal complexities that can arise as a result of attempts to enforce breaches of planning conditions. The Seminar reviews questions on the establishment of liability, the marshalling of evidence and the problems involved in the implementation of remediation measures designed to overcome the contraventions of planning control. There is an examination of the law on "BCN's".9
9 Section 187 (A) of the 1990 Act.
3. The Seminar includes an analysis of the alternative means of enforcement utilised by Enforcement Officer (here after known as "EO's") These include;
a.
the use of enforcement notices under Section 172 of the 1990 Act;
b.
the issue of stop notices under Section 183 of the 1990 Act;
c.
the use of "self help remedies" under Section 178 of the 1990
Act;
d.
the pursuit of planning injunctions in both the County Court
and the High Court under Section 187(B) of the 1990 Act;
e.
the compulsory acquisition of land pursuant to Section 226 of
the 1990 Act.
The Seminar papers include the following;
· Enforcement of Planning Conditions An examination of the Law on BCN's 10
· An examination of the law on PIs "
10
Section 187 (A) of the 1990 Act and the impact of the HRA 1998.
11
Section 187 (B) of the 1990 Act and the impact of the HRA 1998.
· A review of the increasing complexity of the procedural issues including the PACE (hereafter "PACE"), the CPI (hereafter "CPI"), the RIPA (hereafter "RIPA") and the impact of the HRA 1998 (hereafter "HRA").
· A review of the continuing complexity of the technical issues relating to the time limits on enforcement proceedings.
· An analysis of the various alternative methods of enforcement powers. The impact of human rights issues upon enforcement powers is examined in detail. Reference will be made to the most recent case of the application of the main "unqualified human right" contained in Article 6 (1) of the European Contravention for the Protection of Human Rights and Fundamental Freedom (1953) (cmd 8969) as incorporated in the Human Rights Act 1998 (hereafter called the "1998 Act"), being the case of the Secretary of State for the Environment, Transport and the Regions Ex Parte Alconbury Developments Limited and others (House of Lords) 9th May 2001 (2001) UKHL.23.
•
A review of the technicalities relating to Planning Contravention
Notices.
The Seminar papers also include the proposals for a further review of the enforcement powers granted to LPA.
The Seminar will examine the advantages and disadvantages of each type of enforcement mechanism in terms of the technical problems and the efficacy of the processes.
Objectives
(i) To explore the technicalities in the powers granted to LPA's in 1991 Act and the limitations upon the efficacy of such powers arising from the of new procedural requirements.
(ii) To review the impact of the provisions of the Human Rights Act 1998.
(iii) To consider modifications to the law for the purpose of addressing the problems.
(iv) to consider the need for the Secretary of State to now implement the terms of Recommendation 14 contained in the Carnwath Report on "Enforcing Planning Control".
(v) to provide guidance to the enforcement officers by employing LPA’s and to enable LPA's to form a view as to the most appropriate legal mechanism open to them in respect of the most difficult breaches of planning condition.
This Seminar reflects on the view that despite expressions of judicial opinion on the need to avoid legal technicalities in relation to the enforcement process we still encounter numerous technicalities. I support the idea of "relativist interpretation" of the legislation and the views of Mr Justice Roch in the case of R v Tower Hamlets London Borough Council ex parte P.F ahern (London) Ltd (1989) 2. PLR. p 96 who said;- "the law has progressed to the point where the pettifogging has stopped, where artificial and nice distinctions understood only by lawyers no longer prevail, and the Act can be used to read so that it means what it says". This approach fully accords with the views expressed by Lord Halisham in the case of London and Clydeside Estates Ltd v Aberdeen District Council (1979) 3. AER. 876. at p 883 - (d) - (j). Unfortunately this judicial expression on the subject has not found universal acceptance and we still encounter numerous legal technicalities in this field. The "interventionist interpretation" would still appear to be influential as indicated in the case of Hammersmith London Borough Council v Secretary of State for the Environment (1974) 30 P at CR 19 and Mckay v Secretary of State for the Environment (1994) JPL p. 806.
THE PROBLEM IDENTIFIED
1. Whilst the reforms introduced in 1991 were welcomed at the time nevertheless it is significant that these additional methods have failed to assist LPA's in seeking to control planning contraventions and breaches of planning conditions.
2. Whilst the reforms gave a choice of weapons and procedures for LPA's nevertheless the reforms generated their own legal technicalities12. This problem appears to have been compounded by the introduction of the HRA 1998.
3. The continuing problems involve matters such as establishment of liability, the marshalling of evidence and the implementation of remedial work.
4. Some LPA's seek PIs in the County Court but they encounter difficulties in either securing the injunction or after having secured the injunction, in seeking the committal of the defendant.
12 See Roch, J in R v Tower Hamlets London Borough County Council ex parte, P F Ahern (London) Ltd(1989)2.PLR. p96
5. PIs are legal instruments which act against the person and the persons responsible may disappear leaving the LPA with the breaches of planning control on the land. When the person remains on the land it is difficult to secure a committal to prison for breach of the injunction because the Courts are reluctant to commit where the Defendant can argue that he is not acting "in wilful default" of the terms of the injunction13. This defence is easy to sustain because the defendant can argue that he has no alternative site to move to. The problem is compounded by the HRA 1998.
6. There are also problems with the use of Section 178 of the Town and Country Planning Act 1990, because any such action can be challenged by way of judicial review14.
7.
The procedures relating to BCN's are technical and unpredictable.
Prosecutions in the Criminal Courts for contraventions of BCN's
invariably achieve nothing because the Criminal Courts can only
impose fines which are within the means of the Defendant15.
Defendants with meagre resources can escape with very modest
fines  and  therefore  find  it worthwhile  to  continue  to flaunt
13
See the case of Guildford Borough Council v Valler (1995) EGCS p 78.
14
See R v Greenwich London Borough Council ex parte Patel (1985) JPL p. 851.
15
See the case of R v Browning. (1996) IPLR p61 (Court of Appeal).
development control. They may also be acquitted if they show that they could not comply with the Notice16.
8.
The   attached   table   headed   "Comparative   Analysis   of  Legal
Resolution Mechanisms" incorporates a comparative analysis of the various existing resolution mechanisms open to Local Planning Authorities.
ANALYSIS OF THE LAW ON BREACH OF CONDITION
NOTICES
a.
The introduction of the power to issue BCN's17   was designed to
provide the LPA with the fast track enforcement option where the person in breach of the condition would not have a Right of Appeal. It had the following advantages:-
16
See case of Kent County Council v Brockman. (1996). IPLR pi.
17
Section 187A of the Town and Country Planning Act 1990
b.
It is a summary procedure which allows the LPA to prosecute for
the breach of the planning condition after the expiration of twenty-
eight days from the date of service of the notice.
c.
There is no Right of Appeal against the notice and there is no
possibility of challenge before the Secretary of States causing delay.
a.
The procedure is inexpensive. The LPA does not have
to show the planning condition is valid18
b.
The procedure can also enforce limitations. Such as a
time limitation.19
c.
The procedure is fast and can be resolved at a hearing
before the Magistrates Court resulting in the
conviction of the recipient within three months from
the date of the breach.
d.
Whilst the new procedures set out in Section 187A appear to be
streamlined and effective nevertheless LPA's have encountered
(DPP -v- Bugg. The Independent.    14/1/87 and R -v- Crown Court at Reading ex parte Hutchinson [1988]. AERp.333.
19 Town & Country Planning (General Permitted Development) Order 1995.
substantial problems in seeking to utilise this new weapon in their armoury. Section 187A creates technical problems for LPA's.
e.
Under the legislation there are two types of BCN which are based
on there being two categories of recipients of the notices. Under Section 187A it is stated in Sub-Section 2 that a Notice may be served on any person:-
a) "Carrying out or has carried out the development; or
b) Having control of the land."
Sub-Section 3 then refers to the person on whom the Notice has been duly served as being the "person responsible". Since the provision has two different categories of recipient the LPA must ensure that prior to serving the Notice it is clear within which category the recipient of the Notice should be placed having regard to the context of the breach in question. This is an important issue because under Sub-Section 4 it states that in relation to persons falling within category (b) within the terms of Sub-Section 2 the only conditions which may be specified in the Notice are the conditions regulating the use of the land.   A Notice served on a
person "having control" of the land can only require a person to comply with "conditions regulating the use of the land.
f.
There are two categories of BCN's depending upon the type of
condition to be enforced and the status of the potential recipient of
the Notice. There are not only two categories of potential recipients
but also two different types of BCN's. The legal position can
become more complicated where both types of BCN are required
for the same contravention. There have been cases where LPA's
have failed to understand the technicalities and have committed the
error of serving inappropriate Notices on the wrong category of
recipient.
g.
The statutory provisions in Section 187A also contain ambiguities.
The phrase "person having control of the land" contained in Sub-Section 2 indicates a direct physical and legal power over the use of the land. This would include the occupier of the land but not the occupier's landlord. In Sub-Section 13 subparagraph a there is an extended definition of the phrase "carrying out any development" and the phrase is interpreted as including anyone who is "causing or permitting another to do so".   Recipients of Notices may avoid
liability by taking advantage of the ambiguity in the legislative provisions.
h.
In Sub-Section 5 of Section 187A it is stated that the Notice shall
specify "the steps which the Authority considers ought to be taken, or the activities which the Authority considers ought to cease". A BCN must contain words designed to ensure that the precise terms of the planning condition are complied with. One case20 illustrates the difficulties encountered by LPA's when an alternative wording is used within the BCN from that deployed in the planning condition which the Notice purports to enforce. In that case the conviction was quashed owing to the variation in the wording.
i.
Where there is a breach of one part of the planning condition there
may be a for modifying the terms of the condition. The BCN procedure does not permit the condition to be modified by way of under enforcement. It is a requirement of the legislation21 that the Notice must be worded so as to secure compliance with the condition.
20
Quinton -v- North Cornwall District Council (1994)
21
see Sub-Section 5 of Section 187RJ
j.
The decision to issue a BCN maybe reviewed judicially in the High
Court22. If a judicial review is not initiated by the recipient of the Notice it is likely that a prosecution in the Magistrates Court will fail because the defendant can raise one of the statutory defences contained within Sub-Section 11 of Section 187A in showing that "he took all reasonable measures to secure compliance with the conditions specified in the Notice". Where compliance with a planning condition could be regarded as an unreasonable requirement then the defence of reasonable measures should succeed.
k.
There are two categories of people who are entitled to an acquittal23
if they are able to show on the balance of probabilities that their case comes in one or other of two categories. The statutory defences are worded as follows:-
a) That he took all reasonable measures to secure compliance with the conditions specified in the Notice; or
b) Where the Notice was served on him by virtue of Sub-Section 2(b) that he no longer had control of the land."

22
R -v- Crown Court at Reading ex parte Hutchinson [1988] 1. AER. p.333.
23
see section 187A sub-section 11.
The defence of "all reasonable measures" is interpreted in favour of the defendant. The impecuniosity of the defendant has been regarded as a relevant factor to be taken into account in order to decide whether the action is taken constituting "reasonable measures". If the defendant has no money and is unable to undertake any work in order to comply with the BCN then he may secure an acquittal. If a Court rejects a defence of "reasonable measures" nevertheless the Court can only impose a fine which is within the financial capacity of the defendant. If the defendant is impecunious then a nominal fine will be imposed24.
In the second category of defence the LPA will encounter difficulty
in refuting a claim that the defendant no longer has control of the
land,
The completion of all the building works on site in
contravention of the planning condition will not involve any liability by a person carrying out those construction works in circumstances where the person in question immediately sells or dispossesses himself of the said land. Prosecutions have failed because the terms of the planning condition were capable of a number of different interpretations.
24 See the case of Kent County Council -v- Brockman (1994) JPLB27
i. It is clear that the LPA runs the risk of failure in circumstances where the criminal court is likely to adopt an interpretation on a vague planning condition which favours the defendant.
ii. The legislation relating to BCN's does not provide for the registration of such Notices as Local Land Charges. Purchasers are unlikely to be aware of the issuing of a BCN unless they make a direct inspection of the separate register issued under Section 188 of the Town and Country Planning Act 1990.
iii. The BCN procedure involves the pursuit of criminal sanctions. There is no provision for the use of direct enforcement remedies by the LPA under Section 178 of the Town and Country Planning Act 1990 in order to secure an abatement of the breach of the planning conditions. However, a PI can be issued in order to support a LPA in its pursuit of a breach of planning condition where a Breach of Planning Condition Notice has been ignored.
iv. A Stop Notice cannot be issued pursuant to Section 183 of the Town and Country Planning Act 1990 in support of a BCN.
v.   The complex limitations relating to BCN's is a matter of concern.
vi. There are a number of conditions which must be enforced as soon as possible. Some conditions are categorised as "non-severable", conditions without which the Grant of Planning Permission could never have been issued. Given the number of limitations placed upon BCN's there may be breached without the prospect of a satisfactory quick remedy. A preferable approach would have been to sub-divide planning conditions into those that are severable and those that are non-severable. In the case of the important non-severable conditions the maximum fine should be on the same level as a fine that can be imposed for breach of an Enforcement Notice. In the
case of severable conditions then it is accepted that a lower level of fine is appropriate.
vii. LPA's find it difficult to ascertain whether the LPA is seeking to enforce the correct condition. In a number of cases there is a multiplicity of planning permissions existing on a particular site and it is often difficult to know which of the planning permissions the landowner is seeking to implement.
viii. Whilst some people may contend that the LPA can still issue a PCN pursuant to Section 171C of the 1990 Act for the purpose of ascertaining which of the multiple planning permissions the land owner is seeking to implement nevertheless the law relating to the implementation of planning permissions is in itself a complex area of law containing numerous technicalities which can trap the unwary. A BCN will only be valid provided it relates to a planning condition attached to a planning permission which has actually been implemented.
ix. BCN's are not protected from collateral challenges in the Courts owing to the absence of an appeal process. There is no statutory provision enabling the Courts to vary or correct a Notice during legal proceedings.25
x. In the case of Malvern Hills District Council -v-Secretary of State for the Environment (1982) JPL page 439 the court held that pegging out of the part of a proposed road implemented a planning permission. In Hillingdon London Borough Council -v- Secretary of State for the Environment (1990) JPL page 575 the Court held that the test to be applied on the question of implementation was whether the land owner had intended to carry on with the development.
However, it was held by the High Court that a planning permission was not implemented in the case of R -v- Arfon Borough Council ex
25
In the case of Dilieto -v- Ealing Borough Council [2000] AER. p.381 a conviction was quashed on appeal owing to the
pursuit of a collateral challenge to the terms of the BCN by the Defendant.   The Court held that the Notice could be
challenged on the grounds that it was invalid owing to arguments that the Notice was served out of time and was
ambiguous. The Court also accepted that the Defendant was also entitled to challenge the validity of the planning condition
to which the Notice related in proceedings before the Criminal Courts.
parte Walton Commercial Group Limited (1997) JPL page 237 where the works were implemented for valuation purposes rather than with the intention of implementing the planning permission. In a conflicting decision the Court held in Agacrest Limited -v-Gwynedd County Council (1996) JSC page 115 that a permission had been implemented despite the fact that the land owner had only partly constructed an access road to a site which had been granted planning permission in 1964 and where no work had been undertaken since.
xi. The Courts have held that the works in breach of a planning condition did not constitute implementation of a planning permission.26 27
xii.   A BCN is dependent upon the enforceability of the planning condition.28
26
See also the case of Handall -v- Warner Goodman and Street (1995) PELB page 28. This decision
was followed in the case of Oldham Metropolitan Borough Council -v- Rowland Bardsley (Builders)
Limited (1996) JPLB page 119 where a condition precedent had not been observed by the landowner
who then subsequently implemented the main parts of the planning permission.
27
City Park Properties -v- McGregor (1997) JJPL pageB75 provides an example of a prosecution
failing owing to the absence of any evidence of implementation of the planning permission.
28
See Newbury District Council -v- SoS (1985) and Circular 11/95.
xiii. If the Court is informed that a BCN relates to a condition currently subject to an appeal then the Court is likely to adjourn the hearing until the appeal is determined29.
xiv. There are "prior- approval" conditions which may satisfy the legal tests and guidelines mentioned above but which cannot be enforced. These conditions include the implementation of landscaping schemes in accordance with a plan to be approved by the LPA with a requirement that no work should be undertaken until that approval has been granted. In such cases the breaches of such conditions precedent have been considered by the Court as not warranting enforcement action. If the Notice in its steps requires that the work ceases and only recommences after the scheme for landscaping has been agreed with the LPA then it is ultra vires30.
29 In the case of R-v- Beckenfield Magistrates ex parte South Buckinghamshire District Council (1993) 157 JP page 1073
30
See the case of Kaur -v- Secretary of State for the Environment (1990) JPL page 814.
xv. Problems are encountered in enforcing landscaping conditions. Often the conditions are related to "substantial completion" of the development. It is difficult to ascertain what is meant by the terms "substantially completed".
xvi. Problems are encountered in relation to non​compliance with approved plans. Where a development is undertaken which does not conform to the terms of the planning permission then the LPA cannot issues a BCN because the planning permission has not been implemented31.
xvii. A BCN can not enforce some categories of "limitation". The limits of the height, location and cubic content of a dwelling house extension under Part 1 of Schedule 2 to the General Permitted development Order 1995 are not imposed as part of the definition of the permitted development. They are now  listed  under  the heading  "Development not
31 Handoll -v- Warner Goodman Street (1994) TLR
permitted" which has the effect that where one of the limits is breached, the development as a whole is not permitted by the Order. There is no power to utilise Section 187A of the 1990 Act.
xviii.   In summary, it would appear that BCN's have not
solved the problems encountered by LPA's. Whilst it may be a convenient tool for some EO's to use as a threat against some land owners nevertheless it is a very clumsy instrument and will often fail. A BCN may be challenged not only in the Magistrates Court on grounds of validity but also by way of an application for judicial review in the High Court prior to the hearing in the Magistrates Court32.
32
See R-v- Ealing London Borough Council ex parte Zainuddin [1995] JPL page 925.
ANALYSIS OF THE LAW ON PI AND REVIEW OF THE LITERATURE
1. The introduction of Section 187B of the Town and Country Planning Act 1990 granted LPA's power to apply for PIs. The statutory power is widely drawn in that it states that where a LPA considers it necessary or expedient for any actual or apprehended breach of planning control to be restrained by injunction, they may apply to the Court for a PI, whether or not they have exercised or are proposing to exercise any of their powers under the other aspects of the enforcement legislation.
2. There are advantages for an LPA in applying for a PI, as follows:-
a) The LPA can apply for the injunction where it reasonably apprehends that there will be a breach of planning control. An injunction can be issued not only before the unauthorised development is completed but even before such a development is implemented provided there are reasonable grounds.
This applies to cases where caravans owned by Defendants are  moving  across  a  particular  district  and  there is  a
reasonable fear that they will be sited  within the area administered by the LPA33,
b) The issue of an interlocutory PI does not require a cross-undertaking as to damages by the LPA pending trial34.
c) There is no question of compensation arising to the Defendants who are successful in defending an injunction. The only penalty likely to be faced by the LPA is the costs arising during the legal proceedings.
d) The PI can identify named and unnamed individuals.
e) A PI can be secured on an application at short notice. The grant of a temporary injunction freezing any further activities on the site is a useful weapon for the LPA to prevent any further harm being caused35.
f) An application can be made in the High or County Court.
33
See the case of Doncaster Borough Council -v- Green [1992] 2 PLR. p.58.
34
Kirklees Borough Council -v- Wicken Building Supplies Ltd [1992J 3. AER. p.717.
35
East Hampshire District Council -v- Scott 5th August 1993 (Court of Appeal).
g) The County Court are well versed in legal matters and therefore able to make a quick decision.
h) Pi's are efficacious in that the breach of a PI justifies the LP A in applying for committal to prison.
i) The PI can be mandatory and negative in form. It can require works to be carried with a specific period and can prohibit any further activities on the site. It is not constrained by the technicalities applied to the wording of enforcement Notices. Section 187B of the 1990 Act is interpreted in a wide manner by the Courts36.
j) It is advantageous to pursue an application for a PI in the County Court because it is much speedier and cheaper than pursuing such an application in the High Court.
k) There is also a low statutory "threshold" for taking action under Section 187B of the 1990 Act. The section states that action may be taken on the grounds of "expediency", which
36 Runnymede Borough Council -v- Harwood [1994] l.PLR p.22 [Court of Appeal].
is a much lower standard than that applied in section 187A of the 1990 Act, which only permits action if the "condition has not been complied with".
3. The PI is a remedy which may be attractive to LPA's. The reluctance of LPA's to utilise this tool is based upon a hesitation by LPA's to seek the assistance of Courts on a regular basis in relation to the routine discharge of their statutory functions. There is discretion vested in the Courts in deciding whether or not to grant PIs which can make the remedy unpredictable37.
4. In Croydon London Borough Council -v- Gladden (1994) figure 1 PLR page 30 it was held by the Court of Appeal that the term "restrain" should be construed restrictively. The Court felt that the statutory reference to "restraining" breaches of control enabled Councils to use both negative and mandatory injunctions.
5. Injunctions can only be granted in cases involving "breach of planning control". This concept is defined in Section 171A TCP A 1990. It means carrying out an authorised development or failing to comply with any condition or limitation subject to which permission has been
37 Newport Borough Council -v- Khan TLR 24th May 1990.
granted. In cases which fall outside the ambit of Section 187B of the 1990 Act it is possible for LPA's to consider exercising their general power pursuant to Section 222 of the Local Government Act 1972 which enables Local Authorities to apply for injunctions in the public interest.
6. It is important to examine the categories of planning enforcement issues that fall outside the terms of Section 187B of the 1990 Act as follows:-
a) Contraventions of Advertisement Control;
b) Contraventions of Untidy Land Notices pursuant to Section 215 of the 1990 Act;
c) Contraventions of Planning Obligations pursuant to Section 106 of the 1990 Act.
The above matters may instead be covered by an application for an injunction under the LPA's general power to pursue civil proceedings which is contained, as mentioned above, in Section 222 of the Local Government Act 1972.
7.
In pursuing an application under Section 222 of the 1972 Act, the
following much stricter principles must be observed:-
i.     the application can only be made on "exceptional grounds"; ii.      something more than a mere infringement of the criminal law
must be established; iii.     there must be evidence of persistent serious misconduct; iv.     it must be shown that the unlawful activity would continue
unless and until restrained by an injunction.38
8. The Court of Appeal in the case of Mole Valley District Council -v-Smith (1992) 3PLR page 22 stated that in some cases withholding injunctive relief could be construed as having the same effect as granting planning permission for contravening use.
9. There are limitations upon this power which have placed a number of additional constraints upon LPA's. Sub-Section 1 of S.187B limits the power to restraining a "breach of planning control". It focuses upon a specific breach of planning control and not on a general fear of
38
The above principles have been distilled from the following leading cases:-
Runnymede Borough Council -v- Ball [1986] 1. AALER. 629;
Stoke-upon-Trent Borough Council -v- B &Q (Retail) Ltd [1984] AC 754;
Wychavan District Council -v- Midland Enterprises (Special Events) Ltd [1987] 86. LGR. P.83; London Borough of Southward -v- ML Frow [1989] JPL p.645; Redland Bricks Ltd -v- Morris [1970 AC p.652.
breaches of planning control within a specified area. The LPA must gather sufficient evidence relating to the apprehension of the commission of a specific breach of planning control. The LPA must satisfy the Court that it is either necessary or expedient for the specific breach of planning control to be restrained.
10. The use of an injunction is directed against a person or persons. It does not attach to land and cannot be registered as a local Land Charge. Given that it is based upon personal sanctions it is possible for an injunctive remedy to be circumvented by persons who transfer the land to an innocent third party.
11. The Courts are reluctant to impose imprisonment even for blatant contempts of Court.
12. The Courts have granted Pis in very wide terms including:-
a) negative injunctions against individuals prohibiting them from undertaking any breaches of planning control in any part of the area administered by the LPA.
b) negative injunctions against individuals prohibiting them or their agents, licensees, contractors or others from implementing any breaches of planning control on any part of a specific site.
c) mandatory injunctions requiring individuals to remedy breaches of planning control within a period and restore land to its previous appearance.
13. Constraints upon this particular remedy may be as follows:-
a) If the Council has delayed in making an application for an injunction the Court may not grant the injunction on the basis that the delay indicates that the LPA did not consider the breach of planning control was serious enough to warrant immediate action.
b) The application involves costs in making an application before one of the main Civil Courts.
c) The procedure involves uncertainty owing to the discretionary nature of the remedy.
d) The procedure is subject to a right of further appeal to the Court of Appeal involving substantial further expenditure.
e) If a PI is secured the LPA is still obliged to enforce the injunction by making an application to the Court for an Order for committal of the Defendant to prison for any failure to comply with the terms of the injunction39.
f) In 1990 an injunction was issued directed at the "storing, sorting and spreading of waste and the creation of hard standing on a site in the green belt and an area of outstanding natural beauty". Twenty nine breaches of the injunction were alleged and whilst eighteen incidents were admitted, the Court only issued a four month sentence of imprisonment which was suspended for nine months.
g) If a Defendant can establish that his breach of the PI is not due to any wilful decision of his own and that he is only in this position owing to supervening circumstances arising from the actions of third parties then the application for committal will fail.
h) The law on PI provides very little guidance on the criteria that will be followed by the Courts in making decisions40 41.
39
AG forTuvala-v- Philatelic Distribution Company Ltd (1990) 2.AER. p.216.
40
In the case of Hillingdon London Borough Council -v- Guinea Enterprises Limited a PI was granted
which was based on an administrative area rather than a specific site where a subsisting breach was
taking place.
41
Wealden District Council -v- Secretary of State for the Environment and Day [1988] IPLR. p.87.
was perhaps incorrect in basing the terms of the injunction upon an administrative area as wide as that
of a County Council.
i)   The use of injunctions is limited to breaches of planning control
and does not apply to untidy land notices, advertisements or
planning obligations, j)   The costs involved in securing a PI cannot be recovered against
the land nor can it be enforced by way of a Local Land Charge.
All such costs can only be recovered against the person whom
the injunction was secured, k) It may be difficult to secure such injunctions at short notice.
14. The Court need only consider whether it is necessary or expedient for an injunction to be issued and this has been interpreted very liberally by the judiciary. Injunctions are even granted these days in cases where the defendant alleges that there is a distinct possibility that planning permission will be granted for the unauthorised development in the future. The relevant date for judging expediency is the date when proceedings are issued42. The fact that the injunctions can be mandatory in form is helpful to LPA's.
15. A PI can be claimed in circumstances where enforcement proceedings have not been commenced.    The Court have said that even if the
42 See Waverley Borough Council -v- Hilden [1988] 1 AER. p.807.
defendant had been acquitted after a trial before the Crown Court it was still possible for the LPA to secure a PI43.
16. The Courts have taken a robust approach in relation to applications for judicial review of LPA's' decisions to submit an application for a PI. There are no reasonable grounds for challenging such decisions by way of judicial review because the merits of the decision may be entertained by the relevant Court prior to a PI being issued.
17.The main obstacle facing LPA's in applications for PI is not the issue of obtained the PI but attempting to enforce it.
43 See Runnymede Borough Council -v- Harwood [1994] 1PLR p.22.
NEW PROCEDURAL ISSUES
1. The power to enforce against Breaches of Planning Control has been constrained by the introduction of the HRA 1998. This statute incorporates the European Convention on Human Rights into domestic law.
2. The Human Rights relevant to planning enforcement is as follows:-
b) The right to a fair trial under Article 6. The right to a fair trial includes a fair trial in relation to civil obligation and this naturally includes alleged Breaches of Planning Control.
c) The right to respect for private and family life under the terms of Article 8. Planning enforcement may affect a person's private life and there are Planning Appeal decision letters issued by the Inspectorate which uphold Article 8 rights which lead to the quashing of Enforcement Notices.
d) The prohibition of discrimination set out in Article 14 is relevant to planning enforcement in that it is argued in many cases that the enforcement of planning controls can in some cases create indirect discrimination particularly against members of the itinerant community (e.g. gypsies).
e) The protection of property contained in Article 1 of the First protocol is important. Planning enforcement impinges upon the right and must be construed in the context of the balancing of various interests namely the interests of the public in the protection of the environment as against the interests of the individual to use his own property as he wishes.
3. Human rights issues have been raised in planning appeals against enforcement proceedings. The success rates on appeals against enforcement proceedings where Human Rights issues are raised is low. However, there have been cases argued where enforcement action has been stopped by the PI because the action is regarded as being an infringement of specified human rights.
4. Human rights fall into two broad categories comprising those which are unqualified and therefore absolute, such as the right to a fair hearing (see Article 6) and those rights which qualified (such as Article 8) and which therefore require a balancing exercise to be struck between the competing interests being the interests of the individual in maintaining his or her human rights and the interests of the community in maintaining a matter of public interest. The principle of proportionality is called in aid in cases where one balances the needs of
the individual in relation to his or her own property with the interest of the community in maintaining a clean and safe environment.
5. HRA issues may either be raised during the course of an application for judicial review against the decision to take enforcement proceedings; during the course of an investigation of the alleged breach of planning control; during the course of the enforcement notice proceedings before an Inspector on appeal during the course of a prosecution in a Magistrates Court for alleged contravention of the terms of a statutory enforcement notice and finally during the course of any direct action being undertaken to remedy the breach of planning control on the site itself.
6. Specific cases in which human rights issues maybe raised as a challenge to enforcement notices maybe summarised in the following subparagraphs:-
a) Where enforcement proceedings may result in some one losing their home then the failure by the LPA to have proper regard to their predicament may constitute an infringement of their human rights and particularly Article 8 44.   One of the most significant
44 In a recent case involving an appeal against an enforcement notice relating to unauthorised property in the New Forest, a planning inspector, Mr Howard Russon, on appeal quashed an enforcement notice
aspects of the application of human rights is its interference with the enforcement process. In another important case, the Secretary of State through the Government office for the South West accepted and approved a report by the inspector recommending that an appeal against a refusal for Planning permission for two residential gypsy caravan sites should be allowed despite the fact that the site was located in a green belt. In the report issued by the Inspector which was accepted by the Secretary of State, the Inspector concluded that the refusal of Planning Permission for the gypsy pitches would represent a serious interference with the gypsies right to a home and a private and family life under the terms of Article 8. Given the conflict with the terms of Article 8 the inspector, with the support of the Secretary of State, decided that the appeal should be allowed. This particular appeal was decided on 29th January 2001 and is referenced under number APP/P0119/A/00/1043427 and relates to land at Gloucester Road on the A38 at Woodhouse Down, Almondsbury in South Gloucestershire. It is also noted from the decision was an infringement of the terms of Article 2 of the first protocol of the Convention in that the right to education would be interfered with
on the grounds that the terms of the enforcement notice required the demolition of a home which would render the land owner homeless and bankrupt thereby depriving him of his human rights under Article 8 of the convention. Accordingly, taking into account the public interest as against the private interest of the appellant, the inspector felt that the human rights of the private individual over-rode those of the public and he therefore granted Planning Permission of the unauthorised development.
if the gypsies were required to move on because it would deprive them of effective access to a stable education in a local school.
In Buckley v The United Kingdom the European Court of Human Rights was satisfied that the Planning Authorities had not employed disproportional means to achieve their legitimate aims against Mrs Buckley. The Court declared that Article 8 does not necessarily go so far as to allow individuals preferences as to their place of residence in order to over-ride the general public interest (see Buckley v The United Kingdom (1996) JPL pl018). In the case of Mrs Buckley her unauthorised caravan had raised a number of objections on public health grounds and on highway grounds. It was considered that the public interest in highway safety and public health standards merited the over-riding of her human rights in those circumstances.
b) The oppressive and disproportionate use of enforcement powers against an individual can in itself generate an objection under the HRA. The lack of proportionality will mean that there will be an infringement of the relevant Human right (in most cases this will be
Article  8)   and  accordingly  a  legal  challenge  against  a Local Authority will normally be successful in such circumstances 45.
c) There may also be challenges based on discriminatory conduct. It is conceivable that a number of LPA's may operate their enforcement system whether consciously or unconsciously in a directly or indirectly discriminatory manner. Article 14 of the Convention prohibits discrimination on grounds such as sex, race, colour, language, religion, political opinion, national or social origin, property, birth or other status.
d) Another ground for complaints under the HRA relates to the way in which proceedings are dealt with in relation to enforcement disputes. In the leading case of Saunders v The United Kingdom (1996) 23 EHRR p313, it was held that the use of material obtained under compulsion in a prejudicial way in subsequent criminal proceedings breached human rights under the terms of Article 6 of the Contravention.
45 Welton v North Cornwall District Council (1997) 1 WLR p570.
Article 6 is the main unqualified human right being the right for a fair and impartial hearing in relation to decisions on civil rights. The term civil rights clearly includes disputes over development control and enforcement proceedings46.
7. The principles enunciated in the case of Bryan v the United Kingdom mentioned above were further explored and developed in the House of Lords which was delivered on 9th May 2001.47 48 49
HRA rules request hearings to be:-i)   Fair; ii) open; iii) impartial; iv) public; v) arranged within a reasonable time;
46
Bryan v The United Kingdom (1996) JPL p386.
47
The "Alconbury" decision and it comprises three cases which are officially listed as follows - R v
The Secretary of State for the Environment, Transport and the Regions ex parte Holding and Barnes
PLC: - R v The Secretary of State for the Environment, Transport and the Regions ex parte Alconbury
Developments Ltd and others: - R v The Secretary of State for the Environment, Transport and the
Regions ex parte Legal and General Assurance Society Ltd (2001) UKHL 23.
48
Held that the availability of judicial review of the Secretary of States decision on a "call-in" of an
application provided an appropriate level of review which satisfied the terms of Article 6 of the
European Convention on Human Rights.
49
Chapman v United Kingdom (Application No. 27238/95).
but also that the determination of all issues is concluded within a reasonable timescale. The issue has significance in enforcement cases because such cases invariably take a very long time to determine. In many cases the delay is caused by the inefficiency of LPA's. This may be interpreted by the European Court of Human Rights as constituting a contravention of the land owners' human rights. Accordingly, LPA's now run the risk of losing a case on the basis of inexcusable delay.
8. It is clear, historically, that the enforcement of Planning conditions and other forms of Breach of Planning Control constitute a problem area replete with technical issues. Whilst the major changes undertaken in 1991 sought to improve the legal mechanisms nevertheless they contain serve limitations. This problem has been compounded by the introduction of the HRA 1998. It introduces a number of nebulous concepts which only give rise to uncertainty. These concepts include not only the question of expediency but also the question of justification and the issue of proportionality. These concepts clearly provide a wide scope for challenge to a large number of enforcement decisions and therefore complicate the decision making process.
9. Whilst the question of the "proportionality response issue" of the HRA 1998 increases uncertainty in the enforcement process, it should be
noted at the same time that the question of collateral challenges to enforcement notices is also increasing within the United Kingdom 50. The domestic courts are required to accept collateral challenges to Breach of Conditions Notices. The use of intrusive investigatory powers into breaches of planning control now appear to be limited by the new provisions in the HRA 1988. It would also appear that the question of expediency which is a recurrent theme in enforcement proceedings is an issue which has now been exposed to greater challenges particularly under the terms of the HRA 1988. The Act is asking the Courts to undertake a wide review of the actions of Public Authorities particularly in relation to the enforcement of breaches of Planning Control and this will inevitably result in the examination of the merits of decisions being taken. This would add to uncertainty in the enforcement process.
50 See also R v Wicks (1996) JPL p743 (Court of Appeal) and the case of Dilieto v Ealing London Borough Council (2000) Queen's Bench Division p301.
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1. LPA
Local Planning Authority
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Office of the Deputy Prime Minister
3. HRA
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Town and Country Planning Act 1998
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Planning and Compensation Act 1991
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RIPA
7. CPI
Criminal Procedures and Investigations Act 1996
8. BCN
Breach of Condition Notice
9. PI
Planning Injunction
10. PCN
PCN
11. EN
Enforcement Notice
Recurrent Problems in the Enforcement of Planning Control
In the case of Enforcement Notices issued pursuant to Section 172 of the 1990 Act the following advantages accrue
i.      The procedure is inexpensive and has a long history of success.
ii. There is a fixed time-scale expressed in Enforcement Notices relating to their date of effectiveness. Accordingly, it is easy to plan the future progress of the enforcement proceedings.
iii. The Enforcement Notices are subject to a Right of Appeal and some defects in the Notices can be cured on appeal by a Planning Inspector appointed by the Secretary of State. The curing of such defects in a Notice ensure that defects in the Notice cannot be challenged at a later stage in the Courts particularly when criminal proceedings are brought against the landowner.
iv. The Enforcement Notices are simple in form and readily understood by the Recipients. This means that it is possible to communicate the precise nature of the wrongdoing in a user friendly form. This may convince some people to comply with its requirement.
v. A well prepared Enforcement Notice can take effect 28 days after it is served and requires a breach of planning control to be resolved within a further period of 14 days thereafter. It is therefore an efficient use of time.
1
vi. The Enforcement Notice can be placed on the Local Land Charges Register which will have the effect of deterring any prospective purchasers on the site and therefore place additional pressure on the landowner.
vii. Once the Notices take effect then failure to comply with the Notice within the compliance period constitutes a serious criminal offence. Upon a prosecution in the Magistrates' Court the maximum fine is £20,000 and before the Crown Court it is an unlimited fine.
viii. The issue of an effective Enforcement Notice is also an additional means of providing further evidence of the alleged breach of planning control and if the owner fails to comply with it then grounds for pursuing an application for a PI.
ix. The issuing of an Enforcement Notice in itself places the burden of proof upon the Recipient of Notice to prove that the breach of planning control did not take place. For instance the Recipient of the Notice may have to plea Ground D on the grounds of appeal and adduce evidence that the breach of planning control is either immune from enforcement action or under Grounds B that the breach of planning control did not take place as a matter of fact. It is therefore a useful exercise in its own right and particularly prior to making an application for a PI. One must be particularly careful to ensure that one is knowledgeable of all of the facts and is able to prove them before a Court when applying for a PI. One does not need to achieve this particular standard of investigation in issuing an Enforcement Notice.
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x. It is possible to under enforce when issuing an Enforcement Notice thereby granting deemed planning permission pursuant to Section 173 (11) of the 1990 Act.
xi. Under Section 285 of the 1990 Act the validity of Enforcement Notices cannot be challenged in subsequent legal proceedings because there is a statutory right of appeal against such Notices pursuant to Section 174 of the 1990 Act.
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In the case of Enforcement Notices issued pursuant to Section 172 of the 1990 Act the following disadvantages occur
i. Enforcement Notices are subject to a Right of Appeal and may be pursued by Recipients before the Secretary of State. When an Appeal is lodged an Enforcement Notice is automatically suspended and the LPA cannot pursue the matter further until the Appeal is finally determined by the Secretary of State. This causes substantial delays and also a long period of uncertainty for the LPA. Meanwhile, nothing will change on the ground.
ii. There are a substantial number of grounds on which a Recipient of a Notice can appeal against the Notice. Under Section 174 of the 1990 Act the Recipient of the Notice can challenge the Notice on the basis that Planning Permission should be granted for the Notice in any event; that the matters referred to in the Notice have not occurred; that the matters referred to in the Notice did not constitute a breach of Planning Control; that in any event the matters referred to in the Notice are immune from enforcement action owing to the passage of time; that the copies of the Enforcement Notice were not served as required by law; that the steps required in the compliance section of the Notice exceed what is necessary to remedy the breach of Planning Control and finally that any period for compliance specified in the Notice falls short of what should be reasonably allowed. Accordingly, it is possible to appeal against any Enforcement Notice and to be able to put forward a cogent case based on one or more of the above grounds of appeal. In practice, most Recipients find that by appealing against the Enforcement Notice they not only delay the process but they can also secure major
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modifications to an Enforcement Notice. It is rare for an Enforcement Notice to fully withstand variation during the course of the appeal process even if the LP A is eventually successful.
iii. The law relating to Enforcement Notices is very complex and it is essential that the Enforcement Notice is prepared accurately. Substantive defects in the Enforcement Notice may render the Enforcement Notice ineffective. Curiously, many LPA's have frequently issued Notices which are ineffective. Some Enforcement Notices can be so fundamentally defective that they are declared to be nullities. Accordingly, even if no appeal is lodged against the Notice the Notice has no effect. In other cases the Enforcement Notice is merely technically valid. In such cases if an appeal is lodged then the Notice can be corrected on Appeal by the Planning Inspector by way of the exercise of his variation powers. These legal complexities continue to cause legal problems for LPA's and again create a certain degree of uncertainty for LPA's.
iv. A minor oversight within the Enforcement Notice may inadvertently grant deemed planning permission to the Recipient of an Enforcement Notice. This will often happen by operation of law pursuant to Section 173, Sub​section 11 of the 1990 Act. Essentially, that provision states that when an Enforcement Notices is issued in relation to breaches of Planning Control then insofar as an Enforcement Notice does not require any part of the breach of Planning Control to be remedied then deemed Planning Permission is granted for the said breach of Planning Control which does not need to be remedied, provided that other terms of the Enforcement
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Notice are complied with. It therefore follows that a mere oversight by the draughtsman of the Enforcement Notice will grant Planning Permission to the Recipient who then complies with the Notice. This particular statutory provision has had many unforeseen consequences for LPA's.
v. Even if a LPA is successful in issuing a valid Enforcement Notice which is upheld on Appeal, nevertheless the LPA is then faced with the prospect of seeking to enforce the Notice and invariably this can be extremely difficult because the main weapon is to prosecute the Recipient of the Notice for the failure to comply with the terms of the Notice. Unfortunately, prosecutions must proceed through the Magistrates' Courts or the Crown Courts and the burden of proof is on the LPA to prove beyond reasonable doubt that there has been a contravention of Enforcement Notice by the Defendant. In a number of cases this can be extremely difficult to establish (particularly in the case of activities) and on numerous occasion Enforcement Notice prosecutions fail owing to the high standard of proof required by the criminal courts and the difficulty in putting forward sufficient evidence to establish a breach of the Enforcement Notice.
vi. Even in the case of a successful prosecution before the Criminal Courts for a contravention of a valid Enforcement Notice, it is often discovered that the penalties imposed by the Courts are insufficient to act as a deterrent against the Defendant. The Criminal Courts are constrained by a number of legal requirements. One of these is that they cannot impose a fine upon a Defendant which is beyond the means of that particular Defendant. Accordingly, an impecunious Defendant will not receive a substantial fine.
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It therefore follows that the Courts are unable to deal with such people in such a way as to ensure that it is in their interest to comply with the terms of the Enforcement Notice. Accordingly, the LPA will find that a successful prosecution will achieve nothing in that the Defendant will receive a small fine and will continue to ignore the terms of the Enforcement Notice. This renders the whole prosecution process ineffective.
vii. Furthermore, even if the LPA pursues a prosecution in a Magistrates' Court for contravention of Enforcement Notice against a Defendant there are a number of statutory defences that can be deployed by the Defendants. In Section 179, Sub-section 3 of the 1990 Act it is specifically stated that in any proceedings against any person for an offence it shall be a defence to show that he did everything he could be expected to do to secure compliance with the Notice. This is a very broad defence and the Defendant must only establish this defence on the balance of probabilities. In a number of cases Defendants have successfully argued that they could not undertake any works to comply with the Notice because they did not have the financial resources to do so. The Courts have been obliged to accept such a defence because if the Defendant suffers from impecuniosities then he cannot be expected to spend money on seeking to comply with a legal requirement set out in the Enforcement Notice. Accordingly, this renders all the work undertaken by the LPA ineffective. See the case of Kent County Council -v- Brockman [1996] 1PLR 1 (QBD).
viii. In a number of cases it is extremely difficult to attach precise legal liability to any specific individual.   The enforcement process is predicated on the
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basis that one is able to establish and enforce precise legal liabilities against specific individuals who have the power to control the land upon which the breach of Planning Control is taking place. A devious Defendant will normally be able to evade responsibility by making it extremely difficult to establish a causal connection between himself and control over the land in question.
ix. Even in a simple case of a clear breach of Planning Control, the enforcement process is ineffective. If an Enforcement Notice is issued against an unauthorised building which is under construction the Recipient of the Notice will appeal against the Enforcement Notice and will continue to complete the works relating to the unauthorised building. Clearly, the Enforcement Notice which is subject to an appeal does not directly create any criminal sanction, not does it directly enable the Authority to carry out direct action, owing to the fact that the Enforcement Notice is suspended whilst the appeal process is underway. It therefore follows that breaches of Planning Control may continue even after an Enforcement Notice has been issued causing further environmental harm. The Enforcement Notices can to some extent be ignored in even the most blatant breaches of Planning Control. Some Recipients of Enforcement Notices may find it more profitable to ignore the Enforcement Notice and to trade from a new building which they are constructing on the site rather than comply with the Enforcement Notice. Some people taken a commercial view of the situation and form the view that more money can be gained from ignoring the Notice rather than complying with it. The Notice itself cannot stop any further unauthorised development taking place.
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x. Usually the issue of Enforcement Notices involves the generation of a substantial amount of paperwork. The original Notices are issued by the LPA and copies are served on all persons having a material interest in the land. Failure to serve copies on all of the relevant people may cause legal problems subsequently. In the case of a subsequent prosecution it is a defence for a person to indicate that he was unaware of the terms of the Notice because a copy of the issued Notices was not served upon him. It should be noted that a large amount of material must also accompany the Notice including Appeal Forms, Appeal Booklets and two copies of the Enforcement Notice. The Notice should specify the expediency grounds for issuing the Notice. It should be noted that the decision to issue and Enforcement Notice can be challenged by way of an application for a judicial review in the High Court. In several cases valid and effective Enforcement Notices could not be enforced and injunctions are issued by a High Court preventing the LPA from seeking to enforce the Enforcement Notices pending final trial in the application for judicial review of the Authorities decision to take enforcement proceedings. In some cases Defendants have caused substantial further delay to the enforcement process by pursuing applications for judicial review and obtaining injunctions prohibiting the enforcement of Enforcement Notices. They have also used the Appeal system taking cases not only to the High Court but from there to the Court of Appeal and the House of Lords. This can cause a number of years' delay in seeking to enforce breaches of Planning Control on particular sites. There have been a number of notorious examples where blatant breaches of Planning Control have subsisted for a period of up to 15
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years as result of clever Defendants using the legal system to their own advantage. (See the Case Studies in Appendix H).
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Stop Notices - these Notices have the following advantages
i.      If used promptly they can prevent any further unauthorised development taking place on a site.
ii. If there is a breach of the Stop Notice then the LPA can immediately prosecute because it is a statutory offence to contravene a Stop Notice.
iii. A Stop Notice can be drawn up fairly quickly and can take effect with a period of 3 days from the date of service. It is therefore a very quick procedure.
iv.      There is no right of appeal against the terms of the Stop Notices.
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Stop Notices - these Notices have the following disadvantages
i. By operation of law a Stop Notice can be of no effect in relation to the use of any building as dwelling house. Accordingly, the unauthorised use of a building as a dwelling house cannot be stopped under the terms of Section 183 of the 1990 Act.
ii. A Stop Notice cannot prohibit the carrying out of any activity where the activity has been undertaken for a period of more than 4 years prior to the service of the Stop Notice. Accordingly, a number of uses are immune from the Stop Notice procedure.
iii. The Stop Notice cannot be issued where an Enforcement Notice has already taken effect. Accordingly, if a LPA does not move quickly enough it will be barred from using the Stop Notice procedure.
iv. In the normal course of events a period of 3 days must elapse after the service of a Stop Notice before the Stop Notice can take effect, unless the LPA has special reasons for specifying an earlier date and submits a Statement of Reasons on this point with the original Stop Notice. In many cases, LPA's have great difficulty in justifying a Statement of Reasons and must therefore allow the three day period to elapse before the Notice takes effect. In many cases, the Recipients of Stop Notices will note that it will not take effect for at least three days and therefore seek to complete all the works described in the Enforcement Notice before the Stop Notice takes
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effect and thereby avoid criminal liability under the terms of the Stop
Notice.
v. The Stop Notice is entirely dependent upon the terms of the Enforcement Notice and accordingly if there is any defect in the Enforcement Notice this defect also has an impact upon the Stop Notice and its enforceability in the Courts.
vi. The terms of the Stop Notice could only require the cessation of works or activities which are specifically described in the Enforcement Notice to which it refers. Accordingly, the Stop Notice is entirely dependant upon and parasitic upon the terms of Enforcement Notice. This can create severe problems when there are complex drafting issues to be considered.
vii. When an Enforcement Notice is quashed then any Stop Notice referring to the terms of the said Enforcement Notice also terminates automatically.
viii. Where a LPA issues a Stop Notice then compensation may be payable to the Recipient of the Enforcement Notice for any losses that he may suffer as a result of his obligation to stop any activities or building works on the site in circumstances where the Enforcement Notice referred to in the Stop Notice is subsequently quashed on the grounds other than the simple grant of Planning Permission. Compensation is also payable if the LPA simply withdraws the Stop Notice. In some cases the compensation can be very substantial and this acts as a deterrent to LPA's for issuing Stop Notices. It is a well known fact that most Local Authorities will not issue Stop Notices
n
because they are frightened of receiving huge bills for compensation in the event that the Enforcement Notice is quashed other than on the grounds of a successful appeal on Ground A, under the terms of Section 174 of the 1990 Act. It is therefore rare for Stop Notices to be issued by LPA's.
ix. Prosecuting for breach of a Stop Notice can be difficult because under the statutory offence it is a defence for the Defendant to show the Stop Notice was not served on him and that he did not know and could not reasonably have been expected to know of its existence. In many unauthorised development cases it is extremely difficult for the LPA to discover the person responsible for carrying out the works and therefore very difficult to prove the statutory offence.
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Untidy Land Notices - these have the following advantages
i.      They enable the LPA to ensure that land is tidied up promptly under Section 215 of the 1990 Act.
ii. The timetable for implementation is extremely short because there is no Right of Appeal to the Secretary of State. The only Right of Appeal is to the Magistrates' Court and eventually any prosecution for breach is also pursued before the Magistrates' Court.
iii. The terms of the notice can be extremely wide referring to a number of matters which affect the amenity of land.
iv. The LPA can take Direct Action itself to tidy up the land under Section 219 of the 1990 Act.
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Untidy Land Notices - these have the following disadvantages
i. There is a Right of Appeal against the terms of an untidy Land Notice to the Magistrates' Courts. The statutory Rights of Appeal is contained in Section 217 of the 1990 Act. Accordingly, once a Notice is issued the Recipient has 28 days in which to lodge an Appeal to the Magistrates' Court. This will suspend the Notice until the Magistrates' Court finally determines the Appeal. This causes substantial delay because a hearing in the Magistrates' Court may take a number of months to arrange.
ii. The grounds of Appeal that may be pursued by the Magistrates' Court are rather vague and nebulous. One of the principal grounds for appealing is that the Notice relates to the condition of the land which does not adversely affect the amenity of any part of the area. This can be interpreted in many different ways and accordingly Magistrates will be faced with making a subjective decision on amenity issues. This will cause considerable uncertainty for the LPA. Furthermore, the Magistrates are not well versed in judging the amenities of neighbourhoods and it therefore appears to be an inappropriate venue for determining such issues. This has an impact upon the willingness of LPA's to use Untidy Land Notices.
iii. There are also grounds of appeal which allow the Recipient of the Notice to state that the Notice relates to activities which do not constitute a breach of Planning Control. Accordingly, technical issues relating to the definition of breaches of Planning Control are therefore argued before Magistrates' who are not well versed in Planning Law. This can cause severe problems at the
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hearing before the Magistrates. There is also a further ground of appeal which allows the Recipient of the Notice to challenge the Notice on the ground that the Notice exceeds what is necessary for preventing the condition of the land from adversely affecting the amenity of any part of the area. This is a rather vague and subjective issue which again causes problems for LPA's before the Magistrates' Court. Another ground of appeal is that the period specified in the Notice for taking steps to comply with it falls short of what should reasonably be allowed. This is again a subjective issue and allows the Magistrates a broad discretion in this particular field.
iv. There is yet a further Right of Appeal from the Magistrates' Court to the Crown Court under Section 218 of the 1990 Act causing further delays in relation to the implementation of Unity Land Notices.
v. The terms of Section 215 of the 1990 Act are very nebulous. It therefore follows that it is extremely difficult for LPA's to clearly and unequivocally establish that land is having an adverse impact upon the amenities of the area owing to its condition. No two people are likely to agree upon any proposition put forward under the terms of Section 215 of the act. Furthermore, in essence, what one regards as tidy may be regarded by another man as being untidy. Another major limitation is as mentioned above. that the Defendant can appeal to the Magistrates' Court on the ground, inter alia, that the activities or works which have resulted in an adverse impact upon the amenities of the area do not constitute a breach of Planning Control.   Clearly, if it is shown that the works are of a minor
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nature which do not constitute a breach of Planning Control then the Magistrates' Court has no option but to quash the Unity Land Notice. It therefore follows that in essence the statutory provision is of very little use to LPA's because if there is a breach of Planning Control they should instead issue an Enforcement Notice under Section 172 of the 1990 Act and proceed to have the matter adjudicated upon by a Planning Inspector of some knowledge of planning issues after the Defendant has, of course, lodged the inevitable appeal against the Notice. It is difficult to see any value in the provisions contained in Section 215 of the 1990 Act.
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PCNs - these notices have the following advantages
i. They permit the LP A to ask a number of questions concerning the use of land or indeed the date when certain works were carried out thereon in order to provide evidence of breaches of planning conditions.
ii. They enable a time and place to be set down when the Recipient of the notice should respond to the LPA's Officers concerning the need for further information relating to activities on the enforcement site.
iii.      The notice can be issued quickly.
iv.      It is an expensive procedure.
v. It is possible to prosecute in the Magistrates' Court should the Recipient fail to comply with the PCN within a period of 21 days.
vi.      There is no Right of Appeal against the terms of the PCN.
vii.      The Notice can require a "time and place" meeting to be convened.
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PCNs — these notices have the following disadvantages
i. They only permit the LP A to ask a specific number of questions concerning the land. These have to be specifically justified. The Notices do not allow the Local Authority to carry out a fishing expedition or ask questions at random on an unjustified basis.
ii. A PCN can only be issued if it appears to the LPA that there may have been a breach of Planning Control. This threshold must be achieved before action can be taken. It therefore follows that if there is no evidence that there may be a breach of Planning Control, then any such PCN that may be issued will be null and void. This was established in the leading case which went before the High Court known as R -v- Teignbridge District Council ex parte, Teignbridge Quay Co Ltd. In that case the High Court quashed a PCN on application for judicial review by the Recipient on the basis that the LPA has issued the Notice without first ascertaining whether or not there may have been a breach of Planning Control on the site. Accordingly, there are limitations upon the exercise of the power. If there is no prima facie evidence of some form of breach of Planning Control then a valid PCN cannot be issued. To some extent this defeats the purpose of such notices.
iii. Given the terms of the Notices authorised under Section 171 C of the 1990 Act it is quite clear that the purpose of the provision is merely to enable the LPA to get a full picture of the extent of the breach of Planning Control. Under the terms of the Notice, the LPA must at least have a preliminary view as the nature of the uses and activities that they are concerned about in
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order to formulate the additional questions put forward in the Notice. Under the terms of Sub-section 3(a) the LPA is required to specify the use or activities in the PCN and to require the Recipient to sate where or not the land is being or has been used for that purpose or activity. There is some legal doubt concerning the precise interpretation of the remaining part of Sub-section 3 insofar as it relates to paragraphs B, C and D and this is a fruitful ground for successful defences to prosecutions for failure to respond to such Notices in the Magistrates' Courts. The preferred legal opinion is that all the requirements in Sub-paragraphs A-D in Sub-section 3 of Section 171 of the 1990 Act are predicated on the basis that the LPA must specify the nature of the activities or works in respect of which the questions are put. This severely constrains the way in which the questions shall be drafted.
iv.      There is no statutory protection of PCNs and accordingly the validity of Notices can be challenged at any stage.
v. If the Defendant fails to respond to the PCN then the only action that the Local Planning Officer can take is to prosecute pursuant to provisions contained in Section 171 D of the 1990 Act. However, there are statutory defences contained within that provision (see Sub-section 3) which broadly states that he had a reasonable excuse for failing to comply with the requirement. The reasonable excuse can include, inter alia, the fact that the Notice itself is invalid or that the questions are ambiguous or unjustified or indeed that he did not have the knowledge required for the purpose of answering the question. Furthermore, under the terms of the legislation the
Recipient of a PCN is merely required to comply with it "so far as he is able" and to provide information "known to him" or which he "holds". Accordingly, the legislations does not impose a positive obligation upon the Recipient to discover fresh information in order to answer the questions put forward by the LPA. Clearly, it would be extremely difficult for a prosecution to prove beyond a reasonable doubt in a Magistrates' Court that the Defendant has committed a statutory offence in failing to comply with a PCN on the basis that certain information should have been well within the Defendant's knowledge. The Defendant can easily use the above statutory provisions in order to avoid liability in the Magistrates' Court.
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The Advantages to LPA's in Pursuing the Direct Action Remedy under Section 178 of the 1990 Act
i.      The procedure can be commenced quickly after a valid Enforcement Notice takes effect and the compliance period has expired.
ii. The LPA is in control of the process and can determine how much work should be carried out for the purpose of abating the breach of planning control.
iii.      The procedure is very efficient in that there is no Right of Appeal.
iv. The Council can attempt to recover its costs by placing a Local Land Charge on the site.
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The Disadvantages to LPA's in Pursuing the Direct Action Remedy under Section 178 of the 1990 Act
i. The procedure is subject to challenge by way of judicial review in the High Court and there have been a number of cases where successful judicial reviews have prevented the exercise of powers under section 178 of the 1990 Act. For instance in the case of R -v- Greenwich London Borough Council ex parte Patel [1985] JPL p.851 the Court of Appeal considered the question of action being taken under Section 178 where there was a valid Enforcement Notice but where an owner or other person in a position to place new facts before the Planning Authority which tended to show that one of the grounds of appeal in Section 174 of the 1990 Act might have been made out had an Appeal been lodged in time. The Court felt that in such cases there is a duty on the LPA to investigate those facts before taking action under this Section and that if they failed unreasonably to carry out such an investigation a Court, though prohibited from questioning the validity of the Enforcement Notice directly (see Section 285 of the 1990 Act), would nonetheless be entitled to review the decision to enter the land and take steps under this section. In a number of cases injunctions have been issued by the High Court preventing LPA's from exercising its powers under Section 178 of the 1990 Act where applications for judicial review have been lodged by the land owner. Accordingly, the power may be subject to judicial review and can therefore be stopped at any stage.
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ii. The LPA must exercise extreme care when entering upon someone's land and carrying out the works because if the Council makes a mistake and steps outside the terms of its statutory powers, it will be liable in the civil courts for any damage or consequential losses arising. This has a severe impact on LPA's who wish to avoid the prospect of such proceedings. This prospect therefore prevents the power from being exercised in most cases.
iii. The power under Section 178 must be exercised by LPA's reasonably and the costs they incur must be reasonably charged. The owner of the land has the right to challenge the costs incurred by the LPA in carrying out remedial works on his land pursuant to Section 178 of the 1990 Act. Invariably, the costs incurred by LPA's in undertaking works exceed what is normally regarded as a reasonable figure owing to the way in which LPA's operate. Accordingly, in most cases LPA's invariably fail to recover all of their costs because a challenge by a land owner is normally successful on the issue of costs. The fact that LPA's rarely, if ever, recover their costs is another reason why LPA's rarely wish to exercise this power.
iv. If land against which the LPA which to take action under Section 172 is occupied by a residential occupier, then the LPA may encounter severe legal difficulties having regard to the law designed to protect residential occupiers from harassment or displacement. There are a number of statutory provisions which conflict with the wording of Section 178 of the 1990 Act and it is possible for the LPA to inadvertently commit a serious criminal offence when entering upon land and carrying out works which affect a
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residential occupier located on the site. For instance, if the occupier is a tenant of the owner then it is possible that legal proceedings may be taken against the LPA on the grounds that the works are threatening to displace or harass the tenant.
v. If the enforcement proceedings taken by the LPA are finally impugned by the European Court of Human Rights (this may take several years before a judgement is issued) then the LPA would be retrospectively liable in damages for the land owner whose rights have been interfered with contrary to the terms of the European Convention on Human Rights.
vi. The only way in which the right can be enforced in the case of obstruction is to prosecute the land owner for obstructing officers from seeking to exercise right under Section 178 of the 1990 Act.
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The Advantages of the Compulsory Acquisition of Land Upon which there are Continuing Breaches of Planning Control -Section 226, the Town and Country Planning Act 1990
i. The ultimate sanction sometimes used by LPA's in relation to complex longstanding breaches of planning control involves the use of compulsory acquisition of powers. This involves the use of the powers contained in Section 226 of the 1990 Act where the Order is issued to secure the proper planning of the area. The removal of unauthorised development on the site is an objective which is designed to secure the proper planning of the area. Whilst compulsory acquisition powers were never originally contemplated for uses in such circumstances it is perhaps significant the LPA's are increasingly using such powers as a means of securing control over the site.
ii.      It should be noted hat the most effective way of securing the removal or
abatement of a breach of planning control is to obtain the freehold
interest in the site and to then remove the offending material directly.
However, the compulsory acquisition powers set out in the Acquisition
of Land Act 1981, the Compulsory Purchase (Vesting Declaration) Act
1981 and the Compulsory Purchase Act 1965 involve a substantial
amount of legal work and considerable delay.   Given the fact that the
landowner is always likely to lodge an objection to the proposed
compulsory purchase order one invariably encounters the need to attend
a Public Local Inquiry into the compulsory purchase order itself.  It is
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also necessary to put forward very cogent evidence in support of the compulsory purchase because the Secretary of State needs to be convinced that it is absolutely essential that the order be issued. Accordingly, such compulsory purchase orders can only be used in very important cases where significant parts of the landscape are under direct threat as a result of the exercise of unauthorised development activities.
iii. Given the contentious nature of such orders the Local Authority inevitably incurs substantial expenditure in seeking to promote a compulsory purchase order. In view of the substantial costs involved and the long delays incurred in pursuing the complex compulsory purchase order process it is clear that such procedures are only used in the most difficult cases. Nevertheless such procedures have been used in important cases and have been concluded with a measure of partial success having been achieved.
iv. The main problem arising out of compulsory acquisitions procedures obviously involves dealing with landowners and other people having a material interest within the compulsory purchase order site. In most circumstances it is necessary to issue a General Vesting Declaration to secure freehold title to the site given the lack of any co-operation from the landowners involved. The costs are of course very substantial and this is the most expensive way of seeking to resolve a breach of planning control on a site.
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The Disadvantages of Exercising Compulsory Acquisition Powers -Breaches of Planning Control - Section 226, the Town and Country Planning Act 1990
i. The procedure is extremely complex and involves substantial delays. The compulsory purchase order itself can be challenged by way of objection and these objections will have to be heard at a Public Local Inquiry which causes further delays.
ii. The procedure is also expensive and that it involves the Local Authority in acquiring the freehold title to the land and to also pay additional compensation including the legal costs of the land owner pursuant to the Lands Tribunal rules.
iii. The procedure can involve not only a dispute before a Planning Inspector at a Public Local Inquiry into a Compulsory Purchase Order but to also a Hearing before the Lands Tribunal concerning the quantum of the compensation payable.
iv. The Council's exercise of powers to enter upon the land after it has issued a General Vesting Declaration or Served Notices or Treat can also be subject to a judicial challenge by way of review in the High Court. This can cause additional delay and expense.
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v. The exercise of statutory powers contained in Section 226 or the 1990 Act must be specifically justified on sound planning principles. Action can only be taken in the clues of cases where there is a substantial public interest in remedying the breach of Planning Control. It can only be pursued in exceptional cases and not in the ordinary course of events.
CASE STUDIES
In order to illustrate the difficulties encountered in dealing with complex longstanding breaches of planning control three specific case studies will now be reviewed.
1.0
First Case Study
This illustrates the nature of the problems that may require the use of Injunctions.
i. The first case study relates to a longstanding enforcement problem in the village of Sleaford in the County of Hampshire. This problem originally arose in 1989 and subsequently involved not only the building of a large bungalow without planning permission but also the construction of various outbuildings and the implementation of a wide variety of additional uses on a very prominent piece of land located within a designated special landscape area in Hampshire. The LPA issued eleven Enforcement Notices, one stop notice, one untidy land notice, numerous requisitions for information, and two Article 4 Directions which were all ignored. Furthermore, the LPA also prosecuted for breaches of the Enforcement Notices and modest fines were imposed by the Magistrates' Court. However, the prosecutions had no impact upon the Defendants and accordingly the breaches of planning control continued.
ii. This particular enforcement problem was eventually resolved after proceedings were brought in the County Court for a series of Pis. However, it should be noted that the proceedings took place over a period of two years and involved several separate hearings before the Court. The total costs incurred by the LPA in the employment of various professional representatives and planning consultants during that period amounted to just over £150,000. Eventually, this resulted in clearance of the site but obviously in circumstances where the LPA incurred such high costs that it became reluctant to become involved in any further enforcement proceedings.
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Second Case Study
This demonstrates the type of case that may justify the use of Compulsory Acquisition Powers.
i. The second case study related to a site to the north of Grayshott Road in Headley Down, Hampshire. This particular site comprised approximately 11 acres of land which was originally within one specific planning unit. The owner of the land invited twenty families of show people on to part of the site and subsequently sold and sub-divided the various plots that they occupied to them. The show people brought on caravans, mobile homes, built bungalows and erected fairground equipment including a large ferris wheel. They also parked large number of large articulated vehicles and ancillary trailers. Given their status as travelling show people they are able to claim the protection of the Government Advice set out in Circular
21/91 which imposes severe constraints upon LPA's in seeking to displace such people from such sites. Under the terms of Central Government Advice the LPA is required to find a satisfactory alternative site for such people before pursuing enforcement action against them on the site. Given the politically sensitive nature of their activities it was impossible for the LPA to find an alternative site within the district to which they could be displaced. In essence, the LPA could not for political reasons grant planning permission for a travelling show person's site within another part of the district.
ii. The landowner who originally invited the travelling show people on to the site was well aware of the policy framework and the way in which it constrained the actions of the LPA. He clearly retained land near to the travelling show people and continued to contravene planning control on the remaining part of the site. In particular, he brought on a large number of motor vehicles and pick-up tracks with a view to running a body repair and garage servicing operation from the site. In addition, he invited company to work with him on another part of the site. The company in question was a mineral extraction company and a number of large excavators and earth moving equipment were brought on the site for the purpose of carrying out a large scale of mineral extraction operation.
iii. The problems were further compounded by the introduction of yet another person onto the site who then commenced work involving further unauthorised development. The LPA was very active during the whole of this process and issued a total of 15 separate Enforcement Notices
including also an Article 4 Direction and it even applied for an injunction to abate the serious breaches of planning control on the site. It should be noted that the site in question was an extremely prominent and sensitive site. Not only was it located in a special landscape area but immediately abutted and overlooked an area of land owned and occupied by the National Trust. Furthermore, the land was designated as a "protected gap" policy area. In essence, the whole of the area occupied by unauthorised activities comprised a green wedge which constituted a buffer between two large urban areas comprising Grayshott to the west and Headley down to the east.
iv. The LPA's attempts to secure an injunction went as far as the Court of Appeal and it rejected the Council's Application for a PI to secure an abatement of the activities on the site. Furthermore, an untidy land notice which was issued in relation to some of the activities on the site were subject to a long running appeal process which terminated in the High Court. The High Court quashed the Notice and rejected the Council's arguments at the hearing. Accordingly, over a period of 15 years the LPA had eventually run out of options in relation to the exercise of its enforcement powers. Most of its Enforcement Notices had been ignored and its attempts to secure enforcement through the Courts had all failed. This curious state of affairs was rather surprising having regard to the blatant breaches of planning control in a particularly sensitive part of the landscape. Eventually, the LPA felt that the only remaining option was to exercise compulsory purchase powers pursuant to Section 226 of the Town and Country Planning Act 1990 to secure ownership and possession of the site in the interests of good planning in the area.
v. The compulsory purchase order was issued in August 1996 and it inevitably attracted objections from those persons who were carrying out breaches of planning control on the land contained within the terms of the compulsory purchase order. The objections to the compulsory purchase order were eventually heard at a Public Local Inquiry into the said compulsory purchase order held in Grayshott in June 1997. In order to increase its chances of success at the Public Local Inquiry into the compulsory purchase order the LPA was obliged to negotiate with a number of the objectors for the purpose of securing the withdrawal of some of the objections.
vi. The objections of the travelling show people were eventually withdrawn after the LPA managed to negotiate a special legal agreement containing an option to purchase the land in favour of the Council in return for the proffering of a suitable alternative site at a future point in time. Under the terms of the negotiations the Council was obliged to pay the travelling showmen's legal costs incurred prior to the Public Local Inquiry which amounted to £450,000. In addition, the Council was obliged to fund the legal and planning costs involved in promoting the compulsory purchase order and the Inquiry relating to it which amounted to £195,000. Eventually, the Secretary of State decided to confirm part of the compulsory purchase order in a letter issued on December 1997.
vii. The Council is now faced with the requirement to purchase the land remaining within the compulsory purchase order to settle the compensation through a disputed hearing before the Lands Tribunal. The
whole process has involved a very substantial amount of money and considerable delay. At the same time it has not resolved all of the breaches of planning control a the site because the travelling showmen's sites are still subsisting on a considerable part of the enforcement site.
3      Third Case Study
i. The third case study involved a site located at Spellbrook near Sawbridgeworth in the County of Hertfordshire. A Mr Levi-Smith and his family placed a caravan on land within the greenbelt and then subsequently build around the caravan thereby forming a large executive style bungalow on a prominent parcel of land in the greenbelt.
ii. The Council took enforcement action against Mr Levi-Smith and this involved the issuing of a series of Enforcement Notices. When the Council sought to enforce the notices pursuant to the self help remedy contained in Section 178 of the Town and Country Planning Act 1990 it encountered strong opposition from lawyers representing Mr Levi-Smith who secured an application for judicial review of the Council's resolution to enforce the High Court together with an injunction preventing the Local Authority from seeking to enforce against the breach of planning control until the application for judicial review had been finally resolved. There followed a series of hearings in the High Court based on a number of technical applications which went on for a period of approximately 2 years.
iii. The final hearings in the High Court were then subject to appeals to the Court of Appeal. In addition, the Council encountered purchase notices issued against it by the owners of the site which were formulated on the basis that the land had been rendered incapable of a reasonable beneficial use as a result of the Council's actions. After incurring legal costs of just over £200^000 the LP A eventually secured the removal of the unauthorised bungalow which had been on the site for a period of over 12 years but subject to the payment of just £100,000 by way of compensation under the Compensation provisions. This occurred as a result of the immune element of the residential use arising from the failure of the Council to ensure the removal of the unauthorised caravan before the immunity period expired.
iv. The main technical problem within the proceedings arose as a result of the Council's original decision to issue an Enforcement Notice relating to the bungalow which was clearly operational development and the Council's failure to issue a second notice relating to the caravan which was clearly a material change of use allegation. Accordingly, because the Council failed to issue a notice relating to the material change of use within 10 years from the date of the use commencing on the site it therefore followed the use became immune and therefore became an interest, attracting compensation.
Lessons from the Case Studies
It can be seen from the above mentioned case studies that the LPA often incurs very substantial expenditure in seeking to resolve outstanding breaches of planning
control. Not only does it incur very substantial costs but invariably the LPA fails to secure total compliance with the requirements of development control. Only in the first case study did the Council succeed on all of the elements in its original claim. In both the second and third cases the LPA was only partially successful despite incurring very significant legal costs. In both of the second cases it is clear that the Defendants were ultimately successful in achieving a partial victory over the LPA in circumstances where strictly they were not entitled to any claim that they made against the Council. The fact that the last two cases were very difficult to pursue clearly indicates the inadequacy of the existing legislative framework relating to the enforcement of development control.
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1. INTRODUCTION
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1. EXTRACT FROM POLICE AND CRIMINAL EVIDENCE ACT 1984 AND THE CODE REGARDING CAUTIONS
2. EXTRACT FORM THE REGULATION OF INVESTIGATORY POWERS ACT 2000
3. EXTRACT FROM CRIMINAL PROCEDURES AND INVESTIGATIONS ACT 1996 AND THE CODE OF PRACTICE (S11997/1033)
4. EXTRACT FROM THE MEDWAY COUNCIL CONSTITUTION REGARDING DELEGATION OF FUNCTIONS TO OFFICERS
1. " I WANT TO TELL YOU A STORY " (i) Basic elements
(ii) Chronology - with exceptions! - e.g.
2 " INNOCENT UNTIL PROVEN GUILTY " 

(I know you know he did it but prove it)
(i) Elements of the offence
· Quote the statutory provision - i.e. which section and Act \ byelaw

· Breakdown the section into elements BEFORE :-

· investigating

· interviewing

· writing statements

(ii) Proof " Beyond all reasonable doubt" (iii) Further investigations ? 

(iv) CAUTIONS !
3. " SURPRISE SURPRISE ! " (i) Less is NOT more
(ii) Use quotations - e.g :-
(iii) Exhibits
(iv) contemporaneous notes
( v) The " It's on my file / in my head " syndrome
( vi) Further investigations ?
4. " THERE ONCE WAS A BEAR OF VERY LITTLE BRAIN "
(i) Blow your own trumpet!
(ii) Explain everything even if it is obvious to you
 (iii) Complete the puzzle
NOTE:
THE PROSECUTION HAVE TO PROVE EVERY ELEMENT OF THE OFFENCE - i.e. ALL THE RELEVENT DETAILS
5.  "VORSPRUNG DURCH TECHNIK"
i) Know your statutory offence
•
Elements of the offence
ii) Know your investigatory powers and procedures
•
The offence statute
Power of entry
Right to demand information
· Police and Criminal Evidence Act 1984 PACE codes - the defendant's rights

· The Regulation of Investigatory Powers Act 2000 Authorisations for directed surveillance and covert use of human intelligence sources

· Human Rights Act 1998 Assessment and audit trail

· Criminal procedure and Investigation of Offences Act 1996 Disclosure officers and case management

· Authority to act and authorise prosecution

The Council's Constitution and the Departmental scheme of delegation
ELEMENTS TO INCLUDE IN STATEMENTS
1. WHO are you?
2. WHAT is your job?
3. WHO is your employer?
4. WHAT are your qualifications \ experience?
5. WHAT triggered your investigations?
· observation whilst on duty

· result of a complaint

· general problem in the Borough
· etc.
6.
WHEN did you carry out your investigations?
· date

· time of day (if observations are relevant)

7.
WHAT were the conditions like?
· weather

· visibility

· street lighting
· obstructions to your view

8.
WHERE were you?
•
exhibit a plan and mark your position
· opposite
· in the road
· on the premises

9.
WHAT did you see?
10. WHO did you see?
11. HOW did you know \ find out who they were?
12. HOW can they be contacted?
· their home address

· 'phone no.
· work no \ address

13.
WHAT did you say?
14. WHAT questions were asked?
15. WHEN did you decide an offence had been committed?
16. WHAT is the offence?
· quote the statute \ bylaw

· set out the elements of the offence

17.
WHY did you conclude an offence had been committed?
•
state how the statute had been broken
18. CAUTION
19. WHAT did the 'Defendant' say?
20. WHO else was there?
21. WHAT did they see?
22. WHAT did they say?
23. WHAT did you ask them?
24. WHAT other evidence can you produce?
· photographs
· ' real 'evidence

25.
WHAT other investigations did you carry out
•
follow 1 to 24 again?
26.
WHAT authority do you \ your Manager have for requesting court action
· Committee authority

· Delegated authority

· Quote the full details e.g. date of the committee and minute number.

Some Dos and Don'ts!
1 ALWAYS file correspondence as it arrives. NEVER leave it loose in the file as it can easily get lost.
2 ALWAYS place "evidence" at the back of the file in the pocket.
3 NEVER write notes on original documents, not even memos or letters. ALWAYS write a separate file note instead.
N.B. File notes can contain privileged information (between Solicitor and Client), that the other side is not entitled to see. In contrast, other paperwork may well form a part of the documentary evidence of a case and will have to be copied to the other side. It is important therefore not to combine the two.
4 ALWAYS note in your diary when to check a case. This may be after a period given for a response or a more general "brought forward". For example, if an offer of payment is made you may not need to look at the file until asked, but, as a good practice you should diary the case in say, 2 months, and check with the client if further action is required.
5 ALWAYS file any file notes made on the correspondence clip, so that they do not get lost or misplaced.
File notes are a VERY important part of the file and are necessary to ensure that anyone picking up the file has all the relevant information about a case.
They should be made up straight after the relevant conversation to ensure accuracy.
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ALWAYS use telephone note pads for messages taken.
These are another form of file note and must be inserted on the correspondence clip.
The use of the pads makes them easy to identify and to file. They also allow enough space for a proper note to be made as to what was said.
It may be necessary to follow up a verbal conversation with a written memo to confirm what was said. This gives the client the opportunity to say if you have misunderstood. A simple message will probably not need to be confirmed in writing but a complicated or important one will. For example if you are being told to take action, you may need a clear and written authority to do so.
You may need to diary to chase for a written response, e.g. if you are promised a written reply or asked for one.
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ALWAYS file papers in date order.
This means the date of the document itself NOT the date it was received.
